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Current Topics. 


Sir Dennis Herbert. 


THE profession will extend hearty congratulations to Sir 
DENNIS HERBERT on his elevation to the peerage. He takes 
the title of Lord Hemingford of Watford. In submitting his 
resignation in the Commons on 19th January from the office 
of Chairman of Ways and Means and of Committees, he said he 
was not doing this because of ill health, but at this time of world 
upheaval, and, they hoped, subsequent reconstruction, there 
must be big changes in the near future in the methods and the 
procedure of the House. These changes must take time, and 
although he felt quite fit at present, the House would be well 
advised to find as chairman a member who could with greater 
confidence be regarded as likely to see the changes completed. 
Mr. ATTLEE, in conveying the appreciation of the House for 
Sir DENNIS’s services, said that for more than twelve years he 
had carried out with distinction and impartiality the duties of 
his high office, and they all wished him a full measure of health 
and strength so that for a long time he might in other capacities 
continue his services to his country. Sir DENNIS became a 
solicitor in 1895 and, although his activities have since 1918, 
when he became Member for Watford, been more political than 
legal, his interest in the law has never been dimmed. e has 
been a member of the Council of The Law Society since 1933, 
and was President for the year 1941-42. In 1928-29 he was 
Deputy Chairman of the House and he has been Chairman of 
Ways and Means and Deputy Speaker since 1931. In 1933 he 
wrote the ‘‘ Law as to Solicitors.”’ His fellow solicitors trust 
that he may be spared in vigorous health for many years to 
come. We are glad to take this opportunity of congratulating 
Major JAMES MILNER, also a solicitor, on his appointment as 
Deputy Chairman of Ways and Means. 


Trial of Axis Crimes. 


Mr. HEBER Hart, K.C., ina letter to The Times of 11th January 
added an authoritative contribution on the problem of punishing 
the enormous crimes of the Nazis and their instruments. He 
dealt with the subject as part of the urgent question as to the 
best means of checking the extermination of peoples of the 
European countries now controlled by the Axis powers. The 
threat of punishment, he wrote, to be awarded after judicial 
investigation to those who may be found to have participated 
in these crimes is in itself an insufficient measure. Owing to 
difficulties in the proof of individual guilt, the prospect of trial 
by ordinary methods is not likely to deter the rank and file of 
invaders from continuing their sanguinary course. On the other 
hand, it is to be borne in mind, he wrote, that those who continue 
association with the Nazi and Fascist parties are by so doing 
rendering the perpetration of these outrages practicable, but 
hitherto the responsibility incurred has not been authoritatively 
brought to their attention. He suggested that the United 
Nations should declare that proof of membership of either the 
Nazi or the Fascist party will, after a prescribed date, prima facie 
involve liability to penal consequences. Mr. HArRt’s proposal 
will command wide support. The Norwegian Government, in 
a recent decree of 22nd January, 1942, went much further by 
declaring that every member of Quisling’s party, the Nasjonal 
Samling, will suffer a new method punishment called Loss of 
Public Trust, with certain civil disabilities. The Belgian 
Government, too, on 9th January issued a decree requiring the 
death penalty to be imposed on any person who (1) takes part in 
the transformation by the enemy of legal institutions or 
organisations ; (2) weakens, in time of war, the fidelity of 
citizens to their King and State, or knowingly serves the policy 
or designs of the enemy; or (3) knowingly directs, practises, 
assists or favours propaganda against resistance to the enemy or 
his allies, or practises methods likely to encourage the commission 
of the above acts. Amonghe crimes specified are the requisition- 
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ing of labour, the recruitment of ‘‘ volunteers”? for ‘“ anti- 
Bolshevist ’’ legions and the formation of guard services. It is 
easy to understand that when inexorable justice is finally done, 
as it will in all certainty be done, whether during or immediately 
after the war, membership of a Fascist party will take a 
considerable amount of explanation by an accused person, but 
a declaration by the United Nations, such as Mr. HEBER HART 
suggests, would put the matter beyond doubt, and no one could 
thereafter plead ignorance in mitigation of his guilt. 


Intelligibility of Regulations. 


THE motion by Flight-Lieutenant RAIKEs in the Commons 
on 19th January for the annulment of an Order in Council 
containing a number of miscellaneous amendments to the Defence 
(General) Regulations, 1939, although withdrawn by leave, 
cleared the air and secured a promise from the Government that 
in future, if a regulation is of such a character that there is real 
difficulty in understanding its effect, the appropriate Minister 
will issue a short explanatory memorandum for the information 
of the House. The Home Secretary also promised that all 
amendments made at the same meeting of the Privy Council 
will continue to be printed in one document under a single 
heading and all the connected amendments will be grouped to 
form a separate Order in Council, even though it is printed in 
one document. This will enable a Member to present a prayer 
against an order without having to move the rejection Of a 
number of other things to which they do not object. The length 
of the debate in the House indicated just how deep is the feeling 
on the subject of the intelligibility of Orders in Council and other 
legislation. Flight-Lieutenant CHALLEN said that order after 
order was issued which was quite unintelligible to highly qualified 
solicitors and barristers practising in the courts to-day. Major 
MILNER said that his concern was not for the degal profession, 
however important that might be, but for the ordinary man in 
the street to have an opportunity of understanding the laws that 
are made. The suggestions that orders should be examined 
first by a Select Committee is no doubt not practicable in war- 
time on account of the delay that would result, as Mr. MORRISON 
said, but it is a little difficult to see why the proposal to .that 
effect of the Committee on Ministerial Powers in 1930 should 
never have been adopted by any peace-time Government. It 
seems fairly clear, as the Solicitor-General stated, that reasons 
of labour and paper economy prevent constant amending and 
reprinting, so that the best that can be done is to make frequent 
reprints of the whole regulation. This, however, does not deal 
with the question of obscurity of language. Many lawyers are 
concerned to find that this is increasing and believe that it ought 
to be diminished. The issue of books like ‘‘ The 1942-43 Clothing 
Quiz’ and “ Income Tax for Wage Earners ”’ proves that the 
Government not only has good intentions, but means to carry 
them out. The most recent innovation, the issue of a simpler 
form of income tax return with a simpler explanatory leaflet for 
salaried workers, business men and farmers, is another step in the 
right direction. It is relevant to observe that the labour of 
lawyers would be lightened by a consolidation of the Courts 
(Emergency Powers) Acts and of the Rent Restrict ions Acts, and 
the public would also find these Acts more intelligible if they were 
consolidated. If there is a case for legislation by reference, there 
is an even stronger case for periodical consolidation. In relation 
to these Acts, which are in daily use in the courts, we respectfully 
suggest that the time is ripe for their consolidation. 


Access to the Courts. 

A STRIKING vindication of the right of every British subject 
to have full access to the courts, unqualified by the necessity 
of any formality in the method of approach, was made in the 
House of Commons in a statement by Mr. HERBERT MORRISON 
on 21st January, in reply to a number of questions relating to the 
case of R. v. Anderson, ex parte Wilson, which we summarise thir 
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week among our ‘“‘ Recent Decisions.’’ The Minister said that 
in June, 1940, Mr. WILSON, who at that time was detained under 
reg. 18B, addressed a communication to the Divisional Court 
asking that he might be put on trial for some specific offence or 
offences instead of being detained under the regulation. The 
letter was submitted to the Home Office by the prison authorities 
and was stopped by an officer because he thought that this was 
not the proper way to approach the court ; that he knew that the 
applicant was at the time in touch with his solicitors ; and that 
he thought that any application of that kind should be made 
through the applicant’s legal advisers in the appropriate way. 
This view, said Mr. Morrison, was entirely mistaken, and his 
predecessor, who was in office at the time when the mistake 
occurred, had expressed to the court his regret that the letter was 
not forwarded. The Minister said that he was satisfied that the 
error, which occurred at a time when the department was 
subjected to exceptional stress, was entirely due to an error of 
judgment and there was not the smallest justification for 
suggesting that any intentional wrong had been committed. 
Steps had been taken to see that a similar mistake would not 
recur. HUMPHREYS, J., had himself said that no actual harm 
had resulted to Mr. WiLson from the document being detained. 
That, however, is not the real issue involved from the point of 
view of the public. The real issue is that Magna Carta gave 
every citizen the right of access to the courts (nulli negabimus 
justitiam), and if an executive officer, however exalted his station, 
prevents a document from being presented to the courts, he is 
breaking a solemn contract which has been binding on the Crown 
for centuries past. The decision in Jn re Anderson and the 
subsequent statement by the Home Secretary furnishes the 
clearest possible indication that the British Constitution, unlike 
the ephemeral systems of the Nazis and Fascists, recognises the 
sacred rights of the individual to have his grievances heard and 
independently judged. 


Register of Retail Traders. 


In reply to a question by Captain DUNCAN in the Commons on 
19th January, the President of the Board of Trade said that 
plans were complete for a register of traders who had withdrawn 
from retail trade since the war began or might be forced to 
withdraw before the war is over. He added that registration 
would be voluntary and subject to the following conditions : 
A trader must have closed a shop since the beginning of the 
war. He must have been in business for a miminum period 
before closing. He must have dealt in goods or services covered 
by the Location of Retail Businesses Order. A shopkeeper 
who sold his business as a going concern would not be eligible 
for the register, but might apply to have his name entered on a 
supplementary list. It seemed likely that some control over 
the ppening and reopening of shops would be continued for a 
time after the war, and the information provided by the register 
and the supplementary list would help to operate this control 
with fairness to those retailers who have been forced to close 
during the war. The conditions on which ex-traders may apply 
to have their names entered on the register were published in 
a separate statement which was given to the Press. It stated 
that registration will be confined to those traders who satisfy 
the following three conditions: (a) that they have closed a shop 
since the 3rd September, 1939; (6b) that they have been in 
business for a substantial period before closing—ordinarily this 
will mean for a continuous spell of twelve months before with- 
drawal, or, alternatively, for a total period of two years in the 
tive years immediately preceding withdrawal; (ce) that they 
have traded in the categories of goods or services covered by 
the Location of Retail Businesses Order. A trader who has 
closed part of his shop, e.g., a floor, cannot register in respect of 
the closed part. A trader who sells his business as a going concern 
will not be eligible for admission to the register, but if he satisfies 
the conditions set out above, his name will be recorded on a 
supplementary list. There will be no fee for registration, and 
the information furnished by applicants will be treated as con- 
fidential. It is thought that most established traders will be 
covered by the minimum period qualification set out in para. 1, 
but sympathetic consideration will be given to cases where this 
condition would operate harshly. The minimum period condition 
does not exclude traders who started business after the outbreak 
of war, since there was no restriction on the opening of shops 
until Ist January, 1942, and subsequently opening has been 
controlled by the Location of Retail Businesses Order. Registra- 
tion is limited to traders who have carried on a business in the 
goods or services covered by the order, since there is no restriction 
on the opening of new shops dealing in other goods and services. 
Application for registration will be by form (R.T.R.2) which can 
be obtained from local Chambers of Trade or Chambers of 
Commerce, Citizens’ Advice Bureaux, W.V.S., Village Repre- 
sentatives or the Board of Trade (at Neville House, Page Street, 
London, 8.W.1). Special steps are being taken to advise members 
of H.M. Forces serving at home and overseas, prisoners of war 
and members of the Merchant Navy, how to apply. Application 
may, in certain circumstances, be made by proxy. The receipt 
of applications will be acknowledged as soon as possible. It 
may, however, be some considerable time before traders are told 





of the result of their application, as, in view of the urgent man- 
power position, the staff available for the work of compiling the 
register has to be kept down to the minimum. It is to be hoped 
that this provision for safeguarding the interests of retail traders 
who have withdrawn from business owing to the war will be given 
adequate publicity. Solicitors will be glad to have this 
information to pass on to their clients. 


Small Retailers: Distribution Scheme. 


ANOTHER measure of much needed relief for retail traders is 
contained in a voluntary scheme for ensuring fair shares of 
supplies for small retailers of clothing, which came into operation 
on Ist January. The scheme was proposed by a committee 
recently appointed under the chairmanship of Sir SAMUEL BEALE. 
The committee is to remain in being to supervise the working of 
the scheme. It is a scheme to ensure that any retailer of clothing 
whose turnover in 1939 was not more than £5,000 should, 
provided he observes certain conditions, receive as a minimum 
from each of his suppliers a definite percentage in value, 
depending on his locality, on what he received in 1939. The 
committee are prepared to receive applications from retail 
shopkeepers where their 1939 turnover slightly exceeded £5,000, 
but has substantially declined since, and is now below that 
figure. The appropriate percentages for the different parts of 
the country are set out in detail at the end of an explanatory 
leaflet published by H.M. Stationery Office. The leaflet states 
that the scheme will be operated in periods of three months, the 
first being from Ist January, 1943, to the 31st March, 1943. In 
each three-monthly period a shopkeeper will be allowed one- 
quarter of the appropriate percentage of what he bought from 
his supplier in 1939. A shopkeeper and his supplier may, 
however, agree to take a longer operating period. To come into 
the scheme at the beginning, a shopkeeper must send to his 
suppliers not later than 3lst January, 1943, a declaration stating 
the necessary facts bringing him within the scope of the scheme, 
and if a supplier disputes the claim either party may appeal to 
the committee for a decision. The appeal should-be accompanied 
by a full statement of the facts and of the precise nature of the 
disagreement. A shopkeeper may also complain to the committee 
where he considers that he has not got his fair share of supplies 
under the scheme, but in the first place, whether he is a membe! 
or not, he must refer to the appropriate Trade Association or the 
local Chamber of Commerce for advice as to whether the case is 
one which should be properly forwarded to the Committee. If 
the committee find that the supplier’s refusal to deliver is not 
reasonable, they will ask him to make good the deficiency. 
warning him, where this seems necessary, that they may 
recommend the Board of Trade to issue a direction requiring 
him legally to do so. If, however, they accept the supplier’s 
explanation, they will issue to the shopkeeper a transfer permit 
for the amount of the deficiency, which the retailer may then 
send to one or more of his regular suppliers, or others conveniently 
situated, whose names the committee will give him. Where a 
shopkeeper included in the scheme decides to sell his business. 
he may, whether or not he is selling the goodwill, apply to the 
committee for permission to transfer his claim to another shop- 
keeper or shopkeepers. Claims may not be transferred unless 
the committee have first signified their approval. This new 
scheme should go far’ to dispose of complaints of unfairness in 
distribution of goods as between the large and the small retail 
distributors. 


Recent Decisions. 

In R. v. Anderson, ex parte Wilson, on 18th January (The Times, 
19th January), a Divisional Court (HUMPHREYS, WROTTESLEY 
and Tucker, JJ.) held that, although a person detained under 
reg. 18B of the Defence (General) Regulations, 1939, because he 
had communicated confidential information entrusted to him as 
a servant of the War Office to unauthorised persons, must be 
jealously supervised, so that delays might result, where neverthe- 
less such a person sent to the court a document, irregular in form. 
but embodying a clear request to have his case considered, it was 
an impertinence on the part of an official to intercept the 
document and prevent it from reaching the court. The court 
made no order on the motion for contempt and expressed no 
opinion as to whether there had been a contempt, as no harm 
had accrued to the applicant, who was now a free man. 

In R. v. Justices of Droxford, on 20th January (The Times. 
21st January), a Divisional Court (the Lorp CHIEF JUSTICE and 
HUMPHREYS and TucKER, JJ.) granted a motion for a mandamus 
directing the justices to consider the approval of sureties under 
s. 3 of the Small Tenements Recovery Act, 1838, which provides 
that the execution of a warrant of possession may be stayed on the 
tenant’s becoming bound with two sureties, to be approved by 
the justices, to sue for trespass the person to whom the warrant 
was granted, until judgment is given in the action for trespass. 
The court held that the application to approve sureties had 
nothing to do with matters already decided by the justices as to 
the validity or otherwise of service under s. 2 of the Act, and 
the justices were not thereby prevented from doing their duty 
under s. 3. 
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A Conveyancer’s Diary. 
1942. Chancery.—IV. 


| CONCLUDE my review of the year 1942 with refcrences to a few 
cases on wills, trusts and administration. In Re Tankard {1942} 
Ch. 69; (1941), 85 Sor. J. 475, the testator died in September, 
1938, owing some £9,000 to a bank. This debt was discharged 
by his executors by sales from time to time of shares in a certain 
company. During the first year after the death the price of 
these shares ranged between 40s. 6d. and 25s. 3d. The sales 
continued for a further four months after that at prices averagiiig 
only about 20s. The beneficiaries under the will brought an 
action of devastavit against the executors alleging that the 
executors’ duty was to sell as many of the shares as were necessary 
to defray the debt at the most favourable moment in the year 
following the death. The will contained the usual trust for 
conversion and for payinent of debts out of the proceeds and the 
normal power to retain. Uthwatt, J., first addressed himself to 
the question: what is the duty of executors in regard to the 
payment of debts ? He said that apart from anything special in 
i will they are bound * to pay the debts . . . with due diligence 
having regard to the assets in their hands which are properly 
applicable for that purpose and, gn determining whether due 
diligence has been shown, regard must be had to the circumstances 
of the case.” This duty of diligence ‘‘ is owed not only to creditors 
but also to beneficiaries, for the ultimate object of the adminis- 
tration of an estate is to place the beneficiaries in possession of 
their interest and that ob ject, cannot be fully achieved unless all 
debts are satisfied ’ (p. 72). *‘ If the court is satisfied that there 
has been a breach of ey, then it is open to the court... to 
make a dec laration (to that cffect) and to direet an inquiry as to 
damages” (p. 75). The duty is, however, only one to pay with 
due diligence and * there is, in my opinion, no rule of law that it 
is the duty of executors to pay such debts within a year from 
the testator’s death.” Due | diligence may require earlier payment, 
or justify later payment ; ** but if the debts are e* paid within 
the year, the onus is thrown on the executors to justify the 
delay ” (p. 73). 

The above was the opinion of the learned judge regarding the 
position apart from anything in the will. As against creditors, 
the provisions of a will as to realisation of asseis are irrelevant ; 
as against beneficiarics, who take an interest only by virtue of 
the will, its provisions may modify the executors’ duty of diligence. 
In the present case there was a power of retention extending to 
all the testator’s assets, and the * beneficiaries cannot complain 
if the directions given by the testator are adhered to” (p. 74) ; 
these assets having been duly retained under the power to retain, 
the beneficiaries’ action failed. 

The parts of this decision which deal with the question of 
principle will, I am sure, be found useful by the advisers of 
executors for the protection of their clients in what is often a 
difficult task. If the plaintiffs had succeeded upon their case as 
pleaded, the burden on executors would have been heavy, since 
their duty would be to choose precisely the best moment of the 
year following the death, and, at that moment, to sell enough 
assets to clear the estate. To do that would re quire the gift of 
prophecy and not merely that standard of diligence which a man 
gives to his own affairs. On the other hand, it is rather startling 
to find the common form power of retention, which is presumably 
designed to prevent trustees from having to convert particular 
assets which they would prefer to retain in specie, prayed in aid 
to mitigate the standard of diligence required ef personal repre- 
sentatives in regard to the payment of debts. Where there are 
debts, something has got to be sold to pay them, and I do not 
believe that the average testator would expect the power of 
retention to affect the trustees’ duty, vis-a-vis the beneficiaries, 
to choose, as nearly as is possible with due diligence, the best 
moment to make such sales as must be made. The fact is that 
the power of retention looks to what is to be done with what is 
left after clearing the estate and not to the precess of clearing it. 
Accordingly, it might be well fer dratismen to insert in the 
common form power words indicating that the power relates to 
assets remaining after provision is made for debts and expenses. 

In Re Lzekiel [1942] Ch. 230; 86 Sor. J. 76, trustees invited 
the court to sanction a compromise of proceedings taken by 
themselves to enforce a covenant to pay money to themselves 
to constitute the trust fund. The judge, being of opinion that 
the compromise was for the benefit of certain infant beneficiaries, 
gave his approval. An adult beneficiary took exception to the 
arrangement and moved to set aside the order. Bennett, J.. 
and the Court of Appeal upheld the order, saying that there was 
no doubt that the court had power to exercise for trustees the 
discretion to compromise which is conferred on them by Trustee 
Act, 1925, s. 15. The court is not bound to give effect to the 
wishes of this beneficiary or that beneficiary, though it ‘ listens 
and pays full attention ”’ to what each beneficiary may urge. 
In the end, however, the court ** has to act, just as has any trustee, 
on the balance of possibilities and apparent advantages ”’ (p. 234). 
There is nothing new in this decision, but it is as well to have the 
position so clearly stated. 

Re Dennis [1912] Ch. 283 ; 
how easy it is for a person having a * 


86 Sor. J. 119, is a case showing 
protected ” life interest to 





lose it, the more so that the proviso for forfeiture was unusually 
narrow. Robert Howard Dennis had a life interest in a fund 
‘until any act or event should happen ... whereby the income 
{not ‘ the income or any part thereof ’] of the trust fund would, 
if belonging to [him] absolutely, become vested in or charged 
in favour of some other person.’’ While he was a minor the 
trustees had used part of the income for his maintenance and had 
accumulated the balance. On his coming of age he and the 
settlor and the trustees made a deed under which these accumula- 
tions were added to the corpus of the fund, and it was also provided 
that for the next six years the life tenant should not receive the 
whole income of the fund, but only £1,000 a year, the balance 
to be added to corpus. This eminently reasonable arrangement 
was held to cause a forfeiture because the whole income was no 
longer payable to the iife tenant, and as a matter of construction 
Farwell, J., took the view that the scttlement intended a 
forfeiture to occur if any part of the income was vested in anyone 
except the life tenant. Fortunately for the life tenant he was 
himself one of the objects of the discretionary trust which was to 
come into effect on a forfeiture, so he was presumably no worse off ; 
but it is certainly odd that a clause intended to encourage thrift 
should have the effect of preventing the beneficiary from 
covenanting to be thrifty. The moral is that these protected 
life interests are awkward things and have to be watched closely. 

Re Jones [1942] Ch. 328; 86 Son. J. 174, is a case which 
contains a warning against atte mpts to make wills in ways other 
than the usual one. The testator gave a legacy to charitable 
(or quasi-charitable) trustees upon trusts contained in a deed 
which he executed on the same day as his will, ‘‘ or any sub- 
stitution therefor or modification thereof or addition thereto 
which I may hereafter execute.” The whole gift failed,.because 
the provision for modification, substitution or addition would, 
if upheld, have enabled the testator to vary his will by means 
other than those prescribed in tlhe Wills Act. One can, of course, 
make a will by reférence to an existing document ; but it is quite 
another thing to attempt to incorporate future documents of 
unascertained content. The words used mixed up the valid and 
invalid provisions too inextricably for the good to be severed 
from the bad. Solicitors would be well advised to see that their 
clients set out in their wills themselves the trusts on which their 
bounty is to go. 

Re Butler [1942] Ch. 408 ; 86 Son. J. 268, is a case which had 
some publicity at the time because Bennett, J., at the hearing 
(in June, 1942), expressed dissatisfaction with a certificate of the 
Air Ministry that an airman had been missing from air operations 
‘and must be presumed for official purposes to have lost his life 
on or about June 19th, 1940." This part of the case was 
adjourned to chambers for further information and I do not 
know what became of it. For the present purpose the more 
important part of the case deals with the exercise of a power of 
appointment. The settlement coniained a common form power 
to appoint among issue “as the settlor shali from time to time 
by deed revocable or irrevocable or by will or codicil appoint.’ 
The appointor made her will in July, 1926, purporting to exercise 
the power. In September, 1928, she executed a deed purporting 
to exercise the same power in a different way; this deed 
contained a provision that she might during her life by deed 
revocable or irrevocable or by will or codicil wholly or partially 
revoke the appointment thereinbefore contained. She died in 
1930 without altering her will and without executing any 
document which purported to revoke the deed of 1928. 
Bennett, J., held that the deed governed the position ; the will 
was an ambulatory document and did not come into force till 
the appointor’s death; nor did it then revoke the deed, since 
it only purported to make an appo jintment and not to revoke 
the one which by then existed. This decision is, of course, - 
contrast to Re Waring [1942] C _ 426; 86 SoL. J. (C.D.) 13 
(C.A.) 310, which dealt with s. 25 of the Finance Act, 1941 in 
which context the question is not when a will comes into force, 
but when it is made, i.e., when it is executed and attested. The 
latter case turns on the words of the statute. For ordinary 
purposes the important date is that at which a will comes into 
force, i.e., When the testator dies. 

Finally, there are two cases on the construction of gifts in wills. 
In Re Clarke [1942] Ch. 484; 86 Sou. J. 282, the testatrix gave 
an annuity of ten shillings a week to her housekeeper and 
directed that a capital sum should be set aside sufficient by its 
income to keep down the annuity. Subject thereto, she 
bequeathed toa charity the sum which was thus to be appropriated. 
The annuitant died before the testatrix, and the latter made a 
codicil a few months afterwards by which she appointed a new 
executor in place of one who had died and in other respects 
confirmed her will. The question was whether in those —— 
stances the gift to the charity was effective. Farwell, J., said 
that the case was not covered by authority, and was one 
depending on constryction, but that, in his view, the testatrix 
intended the charity to have as much of the fund as was not 
wanted for keeping down the annuity, which conclusion was 
strengthened by the confirmation of the will after the annuitant’s 
death. One may respectfully say that this decision seems 
clearly right ; the testatrix was really trying to give a settled 
legacy of an amount to be arrived at by taking a sum the income 
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from which would be £26 a year. There was no reason to suppose 
that she meant the remainderman (the charity) to get nothing 
just the life-tenant (the annuitant) happened to 
predecease her. But the form used for creating such a settled 
legacy was not happy and should not be followed. In the 
absence of the codicil the result might well have been very 
different. 

The remaining case is Re Lewis [1942] Ch. 424; 86 Son. J. 253. 
The in the event of his wife predeceasing him (which 
oecurred), gave “all to Margaret Ann and/or John Richards.” 
(These beneficiaries were husband and wife.) As Farwell, J.. 
said. ** the expression ‘ and/or’ is unfortunate ”: its effect could 
quite well have been to render the whole gift void for uncertainty ; 


because 


testator, 


but the learned judge said that he would give a meaning to it if 


he could. He came to the conclusion that it ** meant that 
Margaret Ann and John Richards should take the residue as 
jeint tenants, but that, if Margaret Ann did not survive the 
testator, the gift to John Richards was to take effect in 


substitution for the joint gift.” He did not have to decide what 
would have happened if John Richards predeceased the testator, 
as both legatecs in fact outlived him. but it is not clear how the 
matter would then have stood, The main point is, as his lordship 
said, * I do not think I have ever met ‘ and/or’ before in a will, 
and IT hope I shall never meet it again.” 











Criminal Law and Practice. 


Adjournments. 

Tits complications of modern life have familiarised us with the 
phenomenon of lengthy trials, both civil and criminal, which 
are adjourned from day to day, and sometimes last weeks. In 
the old days, adjournments of criminal proceedings were strongly 
deprecated. Lord Chief Justice Eyre went so far (in the Horne 
Tookes Case (1794), 25 St. Tr. 1, 127) as to say that it was estab- 
lished that there never ought to be an adjournment or separation 
in any degree of the jury if it could be avoided. He admitted, 
however, that there might be a necessity so urgent that all those 
principles of justice which originally demanded that there should 
be no adjournment would call loudly for an adjournment. The 
main ground against an adjournment, in his opinion, was that 
there should be no opportunity of baving intercourse with the 
jury. 

There were, of course, exceptional cases of urgent necessity, 
and the reports are full of cases where the court has exercised 
its discretion, but usually the jury has had to be locked up. 
There is, for example, the case of R. v. Foster (1848), 3 Car. & Kir. 
201, where it was discovered, after the commencement of a 
trial for murder, that a material witness had not arrived, but 
was expected by a later train. The judge ordered the jury to 
be locked up, and another jury having been called, lhe proceeded 
with another case. 

The more recent practice is illustrated by R. v. William Jackson 
(1919), 14 Cr. App. Rep. 41, in which the appellant had been 
convicted of receiving jewellery and a razor that had been 
stolen, and had been sentenced to three years’ penal servitude. 
The razor was the only stolen property actually found on the 
appellant. and proof of this fact was given as well as of the service 
of the notice required by s. 43 of the Larceny Act, 1916, and of a 
previous conviction for guilty receiving. The only evidence 
that the razor had been stolen was that of the thief, two other 
witnesses as to the ownership having left the court on the first 
day of the trial, owing to a misunderstanding. At the conclusion 
of the case for the Crown, the point was taken on behalf of the 
accused that the evidence of the thief as to the ownership of the 
razor was uncorroborated. 

After the close of the case for the defence the learned recorder 
adjourned the case so that the two witnesses as to the ownership 
of the razor might be heard. They were called three days later, 
and proved the ownership of the razor. The defence was given 
every opportunity to put forward to the jury any views upon the 
fresh evidence. 

Lord Reading, L.C.J., took the view that the objection on 
behalf of the appellant was merely technical, and ought not to 
prevail where there was a remedy without injustice. He held 
that the learned recorder acted rightly in adjourning the case. 

When this case is contrasted with, e.g.. R. v. Tempest (1858), 
LB. & BF. Sst, where Watson, B., flatly refused to adjourn a 
criminal case, the witness not having arrived by the time counsel 
for the prosecution had finished opening, it is apparent how far 
the law has changed in the course of less than 100 years. 


: Duties of Fire Watchers. 
In the early days of fire-watching it was customary for occupiers 
of business premises to pay substitutes to look after their premises 
during the hours of darkness. It deserves to be widely appreciated 
that those days are gone for good, and to quote the Fire Prevention 
(Business Premises) (No. 2) Order, 1941, ** 
all male persons working at premises for which arrangements are 
in force under this order... to perform such fire-prevention duties 
as may be allotted to them under the arrangements ” (art. 4). 
The occupier’s duty under the order is mainly concerned with 


it shall be the duty of 





the making of the arrangements or scheme under which these 
working at the premises perform their duties of fire-watching, 
and if, as is usually the case, the occupier himself works at the 
premises, he cannot evade his duties by employing a substitute. 
If he does not work there he is, of course, not liable for fire- 
watching duties, but it is certainly his duty to carry out the 
arrangements, particularly with regard to the providing of 
equipment, sleeping accommodation, bedding, ete. (art. 10). 
In a case at Marlborough Street Police Court on 30th November, 
the learned stipendiary magistrate made a statement which 
deserves wide publicity, because it is clear that misconceptions 
still exist, even in professional circles, as to the duties of those 
working at business premises. ‘* There is no right to send 
substitutes under this order,” he said. ‘* Fire-watching is a duty 
which must be performed personally. In the beginning there was 
present in the minds of many people that there was a right to 
send substitutes.’’ In the case before him that thought, he said, 
was no doubt assisted by a notice that appeared in the guards’ 
room, but a subsequent notice made it clear that the duty was a 
personal duty, and that the only excuse was when something 
absolutely prevented the fire-watcher’s attendance, or when 
owing to exceptional circumstances, permission was obtained to 
be absent. 


Lighting (Restrictions) Order: Liability of Occupier. 
ON referring back to THE;SOLICITORS’ JOURNAL for 29th August, 
1942 (86 Son. J. 245), under the heading ‘* Criminal Law and 
Practice,” the writer finds that with reference to the defence 
available under reg. 24 (2B) of the Defence (General) Regulations, 
1939, that contravention occurred without the knowledge of the 
occupier, and that he exercised all due diligence to secure 
compliance with the order made under the regulation, he said : 
‘This would appear to negative the assumption that is sometimes 
made that actual physical possession of the premises must be 
proved in order to saddle a person with liability as an occupier 
of those premises.’’ The recent decision of the Divisional Court 
in Meadow Dairy Co., Ltd. v. Cottle, p. 39 of this issue, underlines 
this statement. The court held in that case that the defence was 
not open to a person (in that case the company) who was not 
charged as an occupier, but was charged with causing or permitting 
a light to be displayed inside a roofed building, contrary to 
paras. | and 52 (4) of the Lighting (Restrictions) Order, 1940. 
It is unfortunately true that the proviso to reg. 24 (2B) of the 
Defence (General) Regulations, 1939, permits the defence to be 
available only in proceedings taken by virtue of reg. 24 (2B), 
i.c., against the occupier of premises or the person in charge of a 
vehicle or the master of a vessel, and the Divisional Court has 
now so decided. Viscount CALDECOTE, L.C.J., said that if the 
person charged were charged as the occupier of premises, all that 
the prosecution would have to prove would be that the light was 
shown and that the person charged was the occupier of premises, 
although he might have been 100 or 1,000 miles away at the 
time. In the case of proceedings against a person in charge of a 
vehicle the same defence would be available after the prosecution 
had shown that the light was shown and that the defendant was 
the person in charge of the vehicle. The case of an offence 
committed by a person in charge of a vehicle bears an analogy 
to the case of an offence committed by an occupier of premises 
in this respect, and this analogy seems to have been borne in 
mind when the regulati¢n was framed. Cases may be remembered 
in which defendants have been convicted under s. 15 (1) of the 
Road Traffic Act. 1930, of being drunk in charge of a motor 
vehicle when the defendant was as far as a mile and a half away 
from his car when the offence was committed (see 81 Son. J. 872). 
It might seem at first sight to be a hardship that the defence of duc 
diligence is available only to a person charged as an occupier and 
not to a person charged with causing or permitting a light to 
be shown contrary to the Lighting (Restrictions) Order, but it is 
submitted that if all proper steps are taken and all proper 
instructions are given to bis servants who are on the premises 
by an occupier who cannot of necessity be personally present, 
he can hardly be guilty of causing or permitting the light to be 
shown. 








Correspondence. 


The Tailor’s Revenge. 

Sir.—-I was interested in reading the paragraph in your issue 
of the 16th January. at p. 19. under the above heading, in which 
you set out the * bill of costs” delivered by a tailor to his 
solicitor. 

You did not mention the sequel as given to me when I first 
heard the story. 

The solicitor paid the tailor’s bill of costs without any comment 
on the day following its delivery. He was, however, at that 
time conducting an action on behalf of the tailor, at the 
conclusion of which he delivered his bill of costs to the tailor in 
the following form : 

“To one suit 

Strand, W.C.2. G. 

22nd January. 


£234 13 4.” 


D. HuGH-JONEs. 


January 30, 1943 
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Landlord and Tenant Notebook. 


“ Built-in ” Furniture and the Rent Acts. 

SINCE J suggested in a recent ‘** Notebook ” that problems of the 
scope of the Rent Acts might still arise. my attention has been 
drawn to a judgment of Judge Earengey, K.C., delivered at 
Clerkenwell County Court on l7th December last and reported 
verbatim in The Estates Gazetle of 2nd January, 1943, in which a 
question whether a fiat had been let at a rent which included 
payments in respect of use for furniture was gone into in novel 
circumstances. 

The flat was in a block built in 1933, and so designed—to quote 
the judgment—* as to supply the tenants with a large number of 
articles which would substantially reduce the furniture which 
they would require on going into occupation . . . Accordingly, 
in addition to such items as electric hot-water heaters, heating 
stoves, ete., various wardrobes, bed-cupboards and beds, and 
linoleum were included, and . . . an average of £150 per flat, or 
nearly half the total cost, represented the cost of those items.” 

The plaintiff claimed possession of such a flat, let at £78 per 
annum, after duly determining the tenancy by notice to quit, and 
the substantial issue raised by the defence was whether it was a 
dwelling-house let at a rent which included payments in respect 
of the use of furniture. The defendant described some of the 
articles ** which would substantially reduce the furniture which 
tenants would require on going into occupation ”’ as ‘*‘ built-in ”’ 
furniture, and contended that they were realty and thus part of 
the demised premises. The learned judge refused to accept 
expert evidence that two wardrobes with mirrors and two bed- 
cupboards and beds were ** built-in,’ without observing that this 
was not a term of art: his honour appears, however, to have 
considered that it meant affixed to the house so as to be part of 
the house. But the case shows that some day a question may 
arise whether, if furniture be so treated, the rent includes 
payments in respect of its use. 

The other articles which came under review included inlaid 
and fitted linoleum, electrical lamps and fittings, an electric 
refrigerator connected to the electric supply ‘* system ”’ by wires, 
a detachable rubber curtain above the bathroom shower, a mirror 
screwed on over a basin, a detachable shelf over that basin, a hot 
water rail in the bathroom, electric fires, of which the method of 
fixing there was no specific evidence, a dresser, and a draining- 
board, about the fixing of which there was again no evidence. 

The learned judge’s approach to the problem began with an 
examination of the meaning of the expression ‘‘ furniture.” Lis 
Honour considered that the ** popular’? meaning was to be taken, 
and cited Wilkes v. Goodwin [1923] 2 K.B. 86 (C.A.), in the course 
of which Bankes, L.J., had considered this the only safe guide, 
while Scrutton, L.J.. had suggested as a test: *‘ would the article 
or articles in question pass under a contract to buy the * furniture ’ 
in the house, or a will bequeathing the * furniture’ in a house ?’ 
The answer, the learned lord justice went on to say, was a question 
of fact ; and Judge Earengey applied this reasoning to the matter 
before him. ‘' It seems that each article must be considered in 
detail, bearing in mind the mode of construction and the method 
and purpose of fixing and fitting.” 

The learned judge also cited a definition of ‘* furniture *? found 
in the * New English Dictionary”: ‘** movable articles, whether 
useful or unessential, in a dwelling-house, place of business, or 
public building.”’ It is perhaps not out of place to recall that in 
the French and many other foreign languages, the word for 
* furniture’ is either identical with or etymologically connected 
with the word representing the equivalent of ‘* chattels.” 

Thus the two fitted wardrobes with mirrors and two fitted 
bed-cupboards and beds were furniture : for while the beds were 
inside the cupboards. were fitted with hinges and springs by 
which they could be let up and held fast, had folding legs, and 
were screwed to wood screwed into the floor, the purpose was 
merely to prevent “ pull.” The fact that they could not be moved 
about the room did not affect this, for a table was still a table 
though (as on board a ship) it might be screwed to prevent it 
froin falling. 

Finding the linoleum to be furniture, his honour observed that 
the construction of the flat’ was such that it could have been 
occupied without floor covering. 

The electric lamps and fittings his honour did not consider to 
be tenant’s fixtures or fixtures at all. Of the refrigerator. the 
learned judge observed that it could easily be disconnected. The 
rubber curtain and the mirror and shelf were also characterised 
as detachable, and this was presumably the reason for the finding 
that they were furniture ; but no reasoning is indicated for the 
similar finding in the case of the hot water rail. 

His honour felt some doubt about the other articles mentioned 
above, i.e., the electric fires. dresser, and draining-board, there 
being little or no evidence to show how these were secured ; but 
recalled that in Crane v. Cow (1923), 39 T.L.R., a gas cooker was 
held to be a fixture, and observed that a dresser was * universally 
regarded as a landlord’s fixture.’ (The report reads ** . . . that 
a gas cooker... were held to be fixtures and furniture in 
Crane vy. Cow”; but | think that this should read“ . . . and 
not furniture.’’) 





| 
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Having thus divided the subject-matter into ‘ furniture” and 
* fixtures,” or at all events having found certain articles to be 
* furniture,”’? his Honour proceeded to value those articles at £120 
at the material date, to find that the annual value was £20, and 
to hold that this was a substantial portion of the rent. Judgment 
for the plaintiff accordingly. 

I do not think that fault will easily be found with the result, 
though perhaps some criticism might be levelled at the detaii of 
the reasoning. It may be suggested that the contrast between 
‘furniture’? and “ fixtures,’’ drawn with the assistance of a 
dictionary, was an over-simplification of the problem. 

Thus it could be said that the dictionary definition cited above 
would enable a landlord who possessed a library of some value 
to prevent the Rent Acts applying by letting the books with the 
house. I suggest that in such a case something would be heard 
about the object of the legislation as affecting its interpretation. 

The assumption underlying the judgment that if an article be 
a fixture it cannot be furniture, and vice versa, tallies with the 
dictionary definition ; at all events, if the word ** movable” be 
liberally interpreted. But articles resting by their own weight 
may be fixtures: ‘* With respect to the carved kneeling figures 
on the staircase . . . and the sculptured marble vases in the hall, 
they appear to me to come within the category of articles that 
cannot be removed. I think it does not depend on whether any 
cement is used for fixing these articles, or whether they rest by 
their own weight, but upon this, whether they are strictly and 
properly part of the architectural design,” said Lord Romilly. 
M.R., in D’ Eyncourt v. Gregory (1866), L.R. 38 Eq. 882. But it 
follows that if it was wrong to adopt the dictionary definition, 
the ratio decidendi was not the correct one. Which may explain 
the judicial doubt in the case of the electric fire, in dealing with 
which the learned judge appears to have considered degree of 
annexation to the exclusion of purpose of annexation. 

I hope to discuss a few other points of interpretation, which 
the learned judge was called upon to decide, in a later article. 








Our County Court Letter. 
Injury to Boy’s Hand. 


In Wentworth v. T. G. Thompson, at Lancaster County Court, the 
claim was for damages for negligence and breach of statutory 
duty. The plaintiff was a boy, aged fifteen, and his case was 
that he had been employed in the corn mill of the defendant. 
While the plaintiff was feeding cow cake into a crushing machine 
in October, 1941, the machine became jammed. In attempting 
to release the cause of the jamming the plaintiff sustained an 
injury to his left band, which was crushed. Hlis case was that 
the machine was not fenced and there had been negligence and 
breach of statutory duty. This was denied by the defendant, 
who would have pleaded contributory negligence. He was 
willing, however, to pay £100 to the plaintiff whose father (as 
next friend) agreed to accept that amount. His Honour Judge 
Peel, K.C., observed that, in view of the issue as to liability, the 
amount was adequate. The settlement was accordingly approved. 


The Recovery of Football Pool Winnings. 


In Kune v. Robinson, at Lancaster County Court, the claim was 
for £11 in respect of board and lodging and £33 13s. money paid 
to a third party on defendant’s behalf in connection with a 
football pool. The counter-claim was for £24 16s. for board and 
lodging and money lent. The plaintiff’s case was that in 1941 
he owned a boarding-house, at which the defendant stayed while 
on holiday, and incurred a debt to the plaintiff for board and 
lodging. The defendant subsequently promoted a football poo! 
and he engaged the plaintiff to distribute coupons, collect the 
money and pay out the winnings. The defendant paid for the 
printing and the plaintiff acted as his agent without remuneration. 
If the scheme were successful, however, the plaintiff was to 
have a salary and commission. One investor in the pool made a 
correct: forecast and thus won £18 from the defendant the 
promoter of the pool. The defendant agreed to telegraph the 
money from Leeds, but did not do so. The winning investor 
accordingly created a disturbance at the house of the plaintiff, 
who felt he had no option but to pay the above amount (and 
other smaller amounts) out of his own pocket. The counter- 
claim was resisted on the ground that, had not the plaintiff 
claimed repayment of his disbursements, the alleged debt would 
not have been claimed by the defendant. The defendant’s case 
was that the plaintiff should have delivered the aileged winning 
forecasts and coupons at Leeds by 5 p.m. on a specified date. 
The plaintiff did not in fact arrive until 7 p.m., and the defendant 
accordingly treated the entries as out of time and invalid. The 
defendant had lent the plaintiff £10 in £1 notes and £8 for the 
purpose of buying furniture. His Honour Judge Peel, K.C., 
held that the claim to recover the amount paid to winners was 
not maintainable in view of the Gaming Acts. Judgment was 
given for the defendant on that item of the claim. On the other 
items judgment was given for the plaintiff for £9 2s. 6d. and for 
the defendant on the counter-claim for £8, with costs in each 
case. 


as 
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To-day and Yesterday. 
LEGAL CALENDAR. 

January 25.—When Dr. M’Neil, of Stevenston, took his 
natural daughter Mary home to tend his declining years, Malcolm 
M’Gregor was occasionally employed in his affairs and became a 
sort of intimate of the house. In 1816 he was entrusted with the 
business of carrying the old gentleman’s instructions to his agent 
in Edinburgh to prepare a settlement for Mary which would 
assure her £1,000 a year. M’Gregor then conceived a violent 
passion for her, and pressed her to marry him, though she was 
already engaged to Mr. Jolly, a surgeon. His frontal attacks 
being repelled, he took her to town on the pretext of transacting 
some business with the agent. They arrived late, and under 
pretence of finding a place where they could take some refresh- 
ment, he brought her to the home of a minister, and by desperate 
threats terrified her into allowing a gabbled marriage service to 
be read over them. After that the lady and her betrothed 
thought it best to hasten their own marriage. M’Gregor attended, 
raising no objection, and only after Dr. M’Neil’s death claimed 
her as his bride, raising an action of declaration of marriage. 
A turning point in the case was reached on the 25th January, 
1823, when the Inner House reversed a decision in favour of 
M’Gregor, and sent the case back for further proof. It was, 
however, five years more before he was finally defeated. 

January 26.—About 10 o'clock at night on Sunday, the 
26th January, 1679, a fire broke out in Middle Temple Lane. 
A dry wind was blowing from the north-east, and the Thaines was 
nearly frozen over. North, then a barrister of five years’ 
standing, writes: ‘* I could perceive in the chambers at their 
first lighting a faint fire which was still more obscured by smoke 
and at last the heat melted the glass of the windows which let 
in the wind and that converted all the smoke to fiame which came 
issuing at the windows with a noise and fury like so many beasts 
of hell, and at length the doors and roofs firing, the cold tiles 
with the suddenness of the heat would make a strange noise 
crackling and snapping till all came down together and then such 
flakes of fire would rise and scatter down the wind as if all the sky 
were inflamed and so drop upon the actors as well as spectators 
and burnt their clothes on their backs.’’ Water froze in the fire 
engines, and beer from the ceilars was used instead. The Foot 
Guards came to blow up buildings. Brick Court, Hare Court, 
Pump Court, Elm Tree Court, Fig Tree Court and the Cloisters 
were all involved. 

January 27.—George Seager’s parents died when he was little. 
His sister tried to keep him but failed, and he was throwi on the 
parish authorities, who put him to spinning pack-thread. After 
a couple of years at this, he worked for a silk-throwster, but ran 
away after eighteen months and fell into bad company. 
Eventually the press-gang caught him and he went to sea in 
the “ Ruby ” man-of-war. There he was always stealing from 
the seamen’s chests; whipping, irons and even keel-hauling 
effected no cure, and after being discharged he joined an infantry 
regiment in which he constantly got into trouble for the same sort 
of tricks. While serving in the Netherlands he deserted, returning 
to England to turn burglar in London. He was hanged at Tyburn 
on the 27th January, 1697, for taking £240 worth of plate and linen 
from the house of Lord Cutts. 

January 28.—On the 28th January, 1802, Lieutenant-Colonel 
Wall was hanged at Newgate for the murder of a soldier who had 
died as a result of a flogging administered by his orders when he 
was Governor of Goree. An artist, who visited his cell that 
morning and afterwards drew his portrait from memory, said : 
‘* He was death’s counterfeit, tall, shrivelled and pale, and his 
soul shot so piercingly through the port-holes of his head that the 
first glance of him nearly petrified me.’?> The hangman’s assistant, 
‘** a most diabolical looking little wretch,”” whom he had not tipped, 
pinioned him so tightly that the chaplain ordered him to slacken 
the cord. He joined in the prayers with great devotion and then 
went out to his doom before an immense crowd, being greeted with 
a great shout of exultation by those who had been betting against 
a reprieve. He was dressed in a mixed-coloured loose coat, with a 
black collar, a swans-down waistcoat, blue pantaloons and white 
silk stockings. It was part of his sentence that his body was to be 
dissected, but the surgeons only went through the forms of 
dissection and handed the remains over to his relatives for burial 
in St. Pancras Churchyard. 

January 29.—In his book of circuit reminiscences, MacKinnon, 
L..J., often complains of the dearth of work at the Welsh assize 
towns, but he always made excellent use of the resulting leisure. 
Thus when in January, 1931, he found only enough cases at 
Caernarvon to occupy less than three hours he and his marshal 
spent the 29th January climbing Snowden. There were clouds 
above 1,500 feet and it was not safe to try the paths, so they 
followed the railway track and lunched in the shelter of the crazy 
wooden inn which was almost buried in snow. Every post had 
horizontal icicles up to eighteen inches long, the creation of the 
south-west gales. 

January 30.—In January, 1758, there was a minor mutiny on 
board the ‘** Namur ”’ at Portsmouth, when seventy sailors forced 
their way ashore and marched to London to lay a complaint 





before the Lords of the Admiralty, some of them attempting to 
obtain an audience. Their grievance was that they did not wish 
to be transferred to another ship. Fifteen were condemned to be 
hanged, and on the 30th January all preparations had been made 
on board the ** Royal Anne.”’ Just before noon the men were 
brought up, but while the halters were being fixed they were told 
that fourteen had been reprieved and that they must draw lots 
which one should die. The second man that drew was the 
unlucky one. 

January 31.—When Duncan McNeill, Dean of the Faculty of 
Advocates, became an ordinary lord of session in 1851, he assumed 
the title of Lord Colonsay of Oransay from the seat of his family 
and the place of his birth. In the following year he was appointed 
Lord Justice General and Lord President of the Court of Session. 
He held this office with distinction till be retired in 1867, 
being then raised to the peerage. He died at Pau on the 
3lst January, 1574. 


THE CANNING CASE. 

Mr. Justice Birkett lately entertained the Devonshire Club 
with a narrative of the strange case of Elizabeth Canning, the 
mystery and sensation of 1753-54, though he can see no possibility 
of its problems ever being solved. Henry Fielding, the novelist, 
then a Bow Street magistrate, handled the matter at one stage 
and later wrote a ‘‘ Clear State of the Case of Elizabeth Canning ”’ ; 
Sir Crisp Gascoyne, the Lord Mayor, who in his official capacity 
was very active in attempting to unravel the problems, likewise 
published his views. A whole literature has grown up around the 
story, bu& its heart is still wrapped in obscurity. Briefly, it is 
this. On New Year’s Day, 1753, a young servant girl named 
Elizabeth Canning disappeared. Four weeks later she returned, 
starved, dirty and half naked with a story of how she had been 
kidnapped in Moorfields, taken to a house on the Hertfordshire 
road and kept there in a loft by an old woman to force her to 
take up an immoral life. Her description seemed to tally with 
the house of ‘‘ Mother ”’ Wells, a bad character living at Enfield 
Wash, though when taken to the place the girl passed her over 
and identified an old gypsy named Mary Squires, as the person 
who cut off her stays and thrust her upstairs. The two women 
were tried at the Old Bailey, Squires being condemned to death 
and Wells burnt in the hand, but the Lord Mayor was not satisfied, 
and on his initiative a strong body of evidence was unearthed 
showing that at the material time the gypsy was in Dorset. The 
Law Officers were convinced and she received a free pardon. All 
London was divided between ‘‘ Canningites”’ and ‘‘ Egyptians.” 
At last Elizabeth Canning herself was tried for perjury. The 
inconsistencies in her own story were dissected while thirty-eight 
witnesses swore in favour of the alibi of Mary Squires and 
twenty-seven against it. The bewildered jury after trying to 
bring in a verdict of “ guilty of perjury but not wilful and 
corrupt,” had to be satisfied with a full conviction with a recom- 
mendation to merey. When the time came to sentence her, 
eight members of the court were for six months’ imprisonment, 
but the nine, who were for seven years’ transportation, prevailed. 
Still, her supporters did all they could for her and she sailed for 
Boston ‘‘ well recommended to several persons of honour and 
credit.” She married and died at Weatherfield in Connecticut 
in 1773. So there her secret rests. 








. 
Practice Note. 
DIVORCE. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

The President has authorised the following change in procedure :— 

After Hilary, 1943, the publication of a Reserve List will be discontinued. 
Cases in the present Reserve List will be treated as ‘‘ Stayed” and cases 
in a current Terms List and marked “ Stayed” at the end of that Term 
will be omitted from the next Terms List. 

A case which has appeared in any published list and which is marked 
“ Stayed” or “ Standing over generally ” may be restored to the Active 
List at any time by the filing of a Notice to Restore which must state the 
Term in which the case last appeared in the list and its number in that list. 

In future, cases which would have been ordered to be transferred to the 
Reserve List, e.g., pending the execution of a deed, will be “* Stayed.” 

H. A. pe C. PEREIRA, 


19th January, 1943. Registrar. 








Parliamentary News. 


HOUSE OF COMMONS. 

Crown Lands Bill [H.C.] 
Police (Appeals) Bill [H.C.]. 

Read Second Time. 
Hydro-Electric Development (Scotland) Bill [H.C.]. 
Universities and Colleges (Trusts) Bill [H.C.]. 

Read First Time. 
Minister of Town and Country Planning Bill [H.C.]. 

Read Second Time. 


{19th January. 


{20th January. 


{26th January 
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Notes of Cases. 
COURT OF APPEAL. 


Trustee in Bankruptcy of Bowring-Hanbury -. 
Bowring-Hanbury. 

Lord Greene, M.R., Lord Clauson and du Pareq, LJ. 
15th December, 1942. 

Limitation of actions—Acknowledgment by debtor's executor in Inland Revenue 
Affidavit— Whether acknowledgment sufficient—Suspension of operation 
of statute—Limitation Act, 1623 (21 Jac. 1, ¢. 16), 8. 3. 

Appeal from a decision of Bennett, J. (86 Sor. J. 132). 

The plaintiff, the trustee in bankruptcy of H, the defendant, claimed 
payment from H, as executor of: his wife, of the balance of approximately 
£9,000 of a loan which H had made to his wife. The question was whether 
the Statute of Limitations had barred the claim. The facts were shortly 
as follows: H lent £10,000 to his wife in 1924. In June, 1929, she repaid 
£1,000. She died on the 17th March, 1931. H, her sole executor, on the 
4th May, 1931, swore the usual Inland Revenue affidavit, in which he 
stated that the sum of £9,000 was owing to himself. Probate was granted 
to him on the 20th May, 1931. On the 14th March, 1935, he was adjudicated 
bankrupt, and the debt due to him from his wife vested in the plaintiff as 
his trustee in bankruptcy. In June, 1936, H’s solicitors, in a letter to the 
plaintiff setting out his assets and liabilities, stated that there was a possible 
claim by H against his wife’s estate. The trustee in bankruptcy issued 
the writ in this action on the 25th July, 1936, more than six years after 
the last payment by the wife. H, as her executor, relied on the Statute 
of Limitations. Bennett, J., held that the defence of the Statute of 
Limitations had been established, and the action failed. The trustees in 
bankruptey appealed. 

Lorp Cxavuson, delivering the judgment of the court, dismissing the 
appeal, said that the decision of Bennett, J., that the statement in the 
Inland Revenue affidavit was a mere statement of facts and not an acknow- 
ledgment of anything to anybody and could not be taken to imply a promise 
was plainly} right (Jn Re Beavan [1912] 1 Ch. 196; Stamford, Spalding 
and Boston Banking Company v. Smith [1892] 1 Q.B. 765). An entirely 
new point had now been raised. The plaintiff contended that assuming 
the statute began to run from June, 1929, the last date on which a payment 
was made on account of the debt, in computing the period of six years, 
time subsequent to the 17th March, 1931, must be disregarded, since 
from that date, owing to the fact that the debtor had appointed H her 
husband her executor, there was only one hand to pay and to receive, 
and in consequence the operation of the statute was suspended. It was 
admitted that there was nothing in the Limitation Act to produce this 
cesser of the operation of the statute, but it was said that it had been 
settled in Seag-am v. Knight, L.R. 2 Ch. 628, that its operation might be 
“suspended.” It was decided in Prideaux v. Webber (1661), 1 Lev. 31, that 
where time had begun to run, there was no warrant for excluding from 
the period of limitation a space of time when, owing to the closing of the 
courts, no action could be brought. It was on the authorities difficult 
to read into the Act an exception of a space of time when no action could 
be brought because there was one hand only both to pay and _ receive 
(Bynton’s Case, cited in Hall v. Wybourn (1690), 2 Salk. 420; Beckford v. 
Wade, 17 Ves. 87; In re Benzon [1914] 2 Ch. 68). In Seagram v. Knight, 
supra, the debtor was the administrator, not the executor, of the 
creditor. Lord Chelmsford, L.C., based his decision narrowly upon that 
fact. In his judgment he pointed out that the statute would not be 
suspended by the fact of the creditor becoming the executor of the debtor, 
but the statute might be suspended by the fact that the debtor became 
the administrator of the creditor. Whether his view on this point would be 
held to be correct in a court not bound by his decision, it was not pertinent 
to consider, but his judgment was conclusively against the plaintiff in 
this case, where the creditor was the executor of the debtor. The new 
point raised was not sound, and the appeal failed. 

CouNSEL: Vaisey, K.C., and Sir G. W. H. Jones ; Wynn Parry, K.C., 
and Malone. 

Souicrrors : Woolfe & Woolfe ; Hopgood, Mills 4: Lonsdale. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Hulme +. Brigham and Another. 
Birkett, J. 20th November, 1942. 
Firtures—Machines not fixed to realty—Worked by clectricity—Driving 
apparatus affixed to realty—Driving apparatus also fixed to machines 

—Machines personalty and not realty. 

Action for the delivery up of six printing machines, or alternatively 
payment of their value, and damages for their detention. . 

By a letter dated 5th February, 1935, Greycaine, Ltd., hired the machines 
in question from the plaintiff on the terms that the company should pay 
the plaintiff £18 per week for their use, that the machines should remain 
the plaintiff’s property, and that the company should have the option of 
purchasing them up to the end of one year from the date of the letter. 
Greycaine, Ltd., had in July, 1929, issued a series of first mortgage 
debentures secured by a trust deed dated 8th July, 1929, the trustee being 
the Century Insurance Co., Ltd. The company thereby charged its freehold 


premises, business and the fixed engines and plant and machinery and 
fixtures in and about the same, the security to become enforceable if 
interest on the debentures should be in arrear for thirty days, after which 
the trustee or receiver might enter and take possession of the premises. 
Fourteen days’ notice of this had to be given unless the trustee should 
certify that further delay would imperil the interests of the debenture- 








holders. The receiver, who might be appointed in writing by the trustee 
after the security became enforceable, was to be the agent of the trustee 
for all purposes, save that the company was to be responsible for his acts 
and defaults. On 16th November, 1934, a second trust deed, incorporating 
the first trust deed, and between the same parties, secured a further issue 
of debentures. At the time of the hiring agreement the plaintiff did not 
know of the debenture issue and made no searches. On 12th July, 1935, 
the company asked the plaintiff to remove four of the machines, but nothing 
was done. On 2Ist November, 1936, the first defendant was appointed 
receiver under the debentures and duly went into possession in accordance 
with the trust deed on 21st November, 1936. The other defendant was 
appointed later to be a receiver with the first defendant. They refused 
to give up the machines as they contended that they were part of the 
freehold. The machines varied from 7 tons to 12 tons in weight, and 
were not fixed to the floor of the premises in any way. They were worked 
by electricity, the company providing the motors and driving belts and all 
accessories. The current was carried to the premises by electric mains, 
and cables carried the current from the mains to the motors. Switch 
gear was attached to one of the girders. The driving belts and their gear 
were enclosed in a guard which was fixed to the floor of the premises, the 
guard being attached to the machine by a screw. In one case, a motor, 
attached to the machine by a driving belt, was bolted to slide rails which 
were bolted to the concrete floor, and there were somewhat similar arrange- 
ments on the other machines. The machines could be dismantled without 
unbolting from the floor either the motors or their guards. 

Birkett, J., referred to Reynolds v. Ashby and Sons [1904] A.C. 607, 
and Lyon and Co. v. London City and Midland Bank [1903] 2 K.B. 135, 
and said that the definition in ‘‘ Adkins and Bowen on Fixtures,” conveyed 
the essential matters: ‘‘ A fixture is an article which by its annexation to 
the land has lost its chattel nature and has become, in the eyes of the law, 
part and parcel of the realty.” His lordship also referred to Leigh v. 
Taylor [1902] A.C. 157; Hobson v. Gorringe [1897] 1 Ch. 182 ; Pole Carew 
v. Western Counties and General Manure Co., Ltd. [1920] 2 Ch. 97 ; Holland 
v. Hodgson, L.R. 7 C.P. 328 (per Blackburn, J., at p. 335), and said that an 
important decision of Eve, J., a learned and experienced judge, not referred 
to in the better-known cases which followed, Northern Press and Engineering 
Co. v. Shepherd (1908), 52 Sox. J. 715, bore an astonishing resemblance to 
the present facts and had been of the greatest help in the decision of the 
present case. Eve, J., said: ‘‘ But I think I should be introducing a 
dangerous principle if I were to hold that because a machine is worked 
by fixed mechanism therefore the machine is a fixture. I must have 
regard to the nature of the machine. It is complete in itself for the purpose 
for which it was designed, and I cannot hold that any part of the driving 
mechanism is part of the machine itself. Then it is said that there are 
direct and indirect attachments. But it is established by the evidence 
that not one of the direct attachments really operates to assist the machine 
in discharging its functions or is necessary for its stability. With regard 
to the indirect attachment to the motive power, if I were to hold that that 
constituted a fixture, then every motive power would be a connection which 
would change a chattel into a fixture. I should be giving too much import- 
ance to the connecting link if I were to hold that it altered the character 
of the machine. I hold therefore that the machine is a chattel and belongs 
to the plaintiff.”’ There wouid be judgment for the plaintiff in this action 
for the return of the machines or their value. (Questions of value and 
damage were referred by consent.) 

CounseL: Valentine Holmes ; G. O. Slade and Bowles. 

Sonicirors: Murray, Hutchins & Co.; J. Shera Atkinson. 

[Reported by MAURICE SHARE, Esq., Barristér-at-Law.] 


Meadow Dairy Co., Ltd. v. Cottle. 

Viscount Caldecote, L.C.J., and Tucker, J. 24th November, 1942. 
Emergency legislation—Lighting restrictions—Liability of occupiers of 
premises—Defence available under Defence (General) Regulations, 1939- 

When not available—Defence (General) Regulations, 1939 (S.R. & O., 

No. 927), reg. 24 (28); Lighting (Restrictions) Order, 1940 (S.R. & O., 

No. 74), paras. 1 and 52 (4). 

Appeal by way of case stated from a decision of the ‘deputy recorder 
of Bristol given at Bristol Quarter Sessions, quashing a police court conviction 
for causing a light to be displayed in a roofed building during the hours of 
black-out contrary to the Lighting (Restrictions) order, 1940. 

The deputy recorder had held on the facts that the company had no 
knowledge of the alleged contravention of the order, and had used all due 
diligence to secure compliance. 

The order was made under regs. 24 and 38 of the Defence (General) 
Regulations, 1939. Regulation 24 (2B) provides that the occupier of premises 
in respect of which an order made under the regulation is contravened shall 
be guilty of an offence under the regulation ** provided that ... it shall be 
a defence for the defendant to prove that the contravention occurred without 
his knowledge and that he exercised all due diligence to secure compliance 
with the order.” Paragraph 1 of the Lighting (Restrictions) Order, 1940, 
provides (inter alia) that it shall be unlawful during the hours of darkness 
for a light to be displayed inside a roofed building in such circumstances 
that any illumination therefrom is visible from outside the building. 
Paragraph 52 (4) provides that without prejudice to the liability of the 
occupier of premises any provision of the order rendering the display of 
a light unlawful shall be construed ‘“ as including a specific provision that 
no person shall cause or permit that light to be displayed ...” The 
company was charged under paras. | and 52 (4), and relied on the defence 
which it was argued was available to them under reg. 24 (2B). 

Viscount CaLpecorE, L.C.J., said that, in his judgment, for the present 
purpose the company’s servant was the company, and the finding that the 
company’s manageress caused a light which was prohibited to be displayed 
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would have required a conviction to be recorded. The defence suggested 
as being available to the company under reg. 24 (2B) was, in his lordship’s 
view, not available, as the company was not charged under that regulation, 
but under the Lighting (Restrictions) Order, 1940. Regulation 24 (2B) was 
intended to extend the application of the order, for example, to a case 
where a vessel showed a light and the master was on shore, or to a case 
where a person accused was in charge of a vehicle showing a light, or was 
charged as the occupier of premises but might have been 100 or 1,000 miles 
away at the time. The defence was available under the proviso to 
reg. 24 (28) only if the proceedings were taken in virtue of that regulation, 
i.e., in the case of premises, if the person charged was charged as occupier. 
The wrong decision of the deputy recorder was due to the fallacy that merely 
because the company were the occupiers of the premises the proceedings 
were therefore taken under reg. 24 (28). In this case the proceedings were 
taken under paras. 1 and 52 (4) of the Lighting (Restrictions) Order, 1940. 

Tucker, J., delivered a concurring judgment. 

Appeal allowed and case ordered to be remitted to the deputy recorder 
with an intimation of the opinion of the court. 

CounsenL: Scott Henderson and T. R. Fitzwalter Butler ; 
Sharp, K.C., Cyril Williams and R. Lachs. 

Soxicitors : Cooke, Painter & Co., Bristol: The Town Clerk, Bristol. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


Cartwright 
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Societies. 
ANNUAL MEETING OF THE BAR. 

The annual general meeting of the Bar took place at the Old Hall, 
Lincotn’s Inn, on the 19th January. The ArrorNEY-GENERAL (Sir Donald 
Somervell, K.C., M.P.), took the chair, and referred in his opening address 
to the loss the Bar had suffered through the death of Mr. A. T. Millar, K.C., 
and Mr. G. P. Slade, K.C. He expressed the congratulations of the Bar 
to Sir Patrick Spens, K.C., on his appointment as Chief Justice of India, 
and said that his friends would watch his career with affectionate interest. 
Under the difficult conditions of the fourth year of war, the Bar was doing 
its best to continue to serve the public. Many of its members were fighting 
or doing other forms of war work, but those who remained in practice were 
trying to uphold the Bar’s traditions. Many of those present well know 
the difficulties that fell especially on junior counsel through the shortage 
of barristers. Many serving members were working the successful scheme 
of legal aid to members of the Army and Royal Air Force who got into 
difficulty away from home. They were assisted by colleagues not in the 
services. He exhorted members to make every possible contact with the 
many foreign lawyers who were in the country in various capacities, and 
to show them every hospitality. He proposed, and the meeting carried 
by acclamation, a cordial message to the lawyers of Soviet Russia of com- 
radeship and confidence in final victory, and of congratulation on the 
magnificent efforts and achievements of the Russian Army against the 
common enemy, and the deep sympathy of the Bar with the losses suffered 
by Russia in the field and in the terrible brutalities inflicted on the 
population by the German forces. 

Sir HERBERT CUNLIFFE, Chairman of the Bar Council, said, in moving the 
adoption of the annual statement that members should not assume, because 
it said little, that little was being done. The bulk of the work was not 
as heavy as in peace time, but the war created its own problems. It 
was refreshing to find that a good deal of the council’s work was not the 
investigation of complaints, but the guidance of men who came to it anxious 
to know what they ought to do in difficult circumstances. The desire 
and determination of the Bar to uphold its great traditions were as strong 
Few realised how great a contribution the Bar had made to 
the war effort. The long list at the offices of the council was nothing 
like complete ; probably a half of all the members of the Bar were on 
war service. He asked serving members who thought their names might 
not be on the list to send in particulars. He hoped that those who 
remained in practice would do their best to see after the war that their 
colleagues are given a good chance to return. Many members of the 
Bar holding appointments had refrained from retiring when otherwise 
they would have liked to do so in order to hold the place for a barrister 
returning from service. The chairman appealed to public bodies not 
to create nor fill vacancies for which barristers were eligible or necessary, 
until those serving their country were free to take them. 

The meeting (with acclamation) passed the usual votes of thanks to the 
auditors and the Attorney-General. 


as ever. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942 AND 1943. 


Apparel and Textiles. Footwear (Rubber and Industrial) 
(No. 3) Directions, Jan. 12. 

Children and Young Persons, England. Approved 
Schools. Children and Young Persons (Contributions by 
Local Authorities) Regulations, Jan. 11. 

Civilian Clothing (Restrictions) (No. 15) 
General Licence, Jan. 12. 

Consumer Rationing. General Licence, Jan. 7, re supply of 
rationed goods to merchant navy. 

Consumer Rationing (No. 8) Order, 1941. Directions, Jan. 11, 
re Information and Returns and Surrender of Coupons by 
certain spinners, weavers and finishers. 

Defence (Amalgamation of Police Forces) Regulations, 1942. 
Amendment Order in Council, Jan. 13. 


K.P. 60. 


Order, 1942. 








Defence (Armed Forces) Regulations, 1939. Order in Council, 
Jan. 13, adding reg. 14. 

Defence (General) Regulations, 
Joan. 13, amending reg. 70. 

Diseases of Animals. Foot-and-Mouth Disease (Infected 
Areas) (Modification of Restrictions) Order, Jan. 6. 

Finance. Acquisition of Securities (No. 1) Order, Jan. 15 

Finance. Securities (Restrictions and Returns) (No. 1) Order, 
Jan. 15. 

Fish (Licensing of Dealers and Processors) Orders, 1942. 
Amendment Order, Jan. 16. 

Fish (Supplies to Catering Establishments) Order, 1942. 
Amendment Order, Jan. 13. 

Food (Inspection of Undertakings) Order, Jan. 15. 

Footwear (Repairs) Directions, 1942. General Licence, Jan. 9, 
re use of top-pieces in the repair of footwear. 

Gas Fund (Contribution) Order, Jan. 13. 

Merchant Shipping. British Seamen’s Identity Cards Order, 
Dec. 28. 

National Health Insurance (Deposit Contributors) Amend- 
ment Regulations (No. 3), Dec. 29. 

National Health Insurance (Juvenile Deposit Contributors) 

Amendment Regulations, Dec. 29. 

No. 22,8.1. Public Health, Scotland. Venereal Rules 
(Scotland), Jan. 13. 

Railway Companies (Accounts and Returns) Order, Jan. 8 

Wine and Spirits (Prohibition of Auction Sales) Order, 1942. 
Amendment Order, Jan. 15. 


1939. Order in Council, 
No. 66. 


E.P. 62. 


E.P. 61. 
E.P. 81. 
E.P. 67. 


E.P. 79. 


E.P. 30. 


No. 84. 


E.P. 2681. 
No. 2692 
No. 2698. 


Diseases 


E.P. 43. 
E.P. 80. 








Notes and News. 


Notes. 

A woman juror made history at the Central Criminal Court last week 
when she sat throughout the hearing of two cases without wearing a hat. 

According to a note in The Star recently a solicitor was called to a 
London Labour Exchange for an interview. When asked what his work 
was, he replied: ‘“‘ Conveyancing.” This dialogue followed: “ Can you 
drive a pair-horse wagon?” “No.” * Could you drive a milk lorry, 
then ?” 

For many centuries the Chief Justices of the King’s Bench Division 
and the Common Pleas and the Chief Baron of the Exchequer wore with 
their official robes the gold collar of SS. The only judge to do so to-day 
is the Lord Chief Justice. Sir George Bonner has written a small book 
(price 1s.), entitled ‘‘ Gold Collar of SS and the Trial of the Pyx,” which 
contains an interesting account of the history of the collar. The proceeds 
from the sale of the book—the costs of printing and publication have 
already been defrayed—will be handed over to the Barristers’ Benevolent 
Association. 

Attention is called in the Cause List to Ord. 66a, r. 5, of the Rules of 
the Supreme Court, by which the transcripts to be supplied for the use 
of the Court of Appeal are to be sent by the official shorthand writer direct 
to the proper ofiicer of the Court of Appeal. This applies to all copies 
prepared for the use of the court, and the practice of supplying copies 
made by or on the instructions of solicitors instead of copies furnished by 
the official shorthand writers is irregular. In future such unofficial copies 
will not be accepted, but to ayoid expense and waste of paper tuis direction 
will not apply to any copies which have been made or ordered before the 
date of this notice. , 

Wills and Bequests. 

Mr. Osear Bernard Challenor, solicitor, of Abingdon, Berks, left £28,370, 
with net personalty £27,785. 

Mr. Edward Holton Coumbe, barrister-at-law, of Lordship Road, N., 
left £23,742, with net personalty £21,835. ; 

Mr. George Edmund Davy, solicitor, of Scunthorpe, Lines, left £24,564, 
with net peronalty £22,409. 

Mr. Charles Emerson, solicitor, of Lime Street, E.C., left £27,557, with 


net personalty £26,413. 








Court Papers. 
APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 

HILARY SITTINGS, 1943. 
ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL 
Court I. 
Fel. Mr. Hay Mr. Blaker 
d Andrews 
Jones 
Andrews Hay 
Jones teader 


Hay Blaker 


COURT OF 


Mr. Justice 
FARWELL 
Mr. Andrews 
Jones 
Hay 
Reader 
Blaker 
Andrews 
Group B. 

Mr. Justice Mr. Justice. 
MORTON UTHWATT 
Witness Non-Witness 

Mr. Hay Mr. Jones 
Reader Hay 
Blaker Reader 
Andrews Blaker 
Jones Andrews 
Hay Jones 


DATE. 


Monday, 
Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 
Group A. 
Mr. Justice Mr. Justice 
BENNETT SIMONDs 
Non-Witness Witness 
Mr. Reader Mr. Blaker 
Blaker Andrews 
Andrews Jones 
Jones Hay 
Hay Reader 
Reader Blaker 


DATE 


Monday, Feb. 
‘Tuesday, es 
Wednesday, 
Thursday, 

Friday, 

Saturday, 














